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Voters’ Punitive Preferences in California - A Self Fulfilling Prophecy? 

What happens when criminal justice policy is brought to the public to decide? Why do 

voters prefer some criminal justice reforms over others? These questions are at the heart of this 

paper, which is designed to provide some initial answers. The gravity of these questions lies in the 

central place criminal justice policy has in American lives. It is a major public expenditure, it 

affects both the relative safety of our communities and the lived experiences of many millions of 

Americans that are under the control, supervision, or surveillance of criminal justice institutions. 

Hence, understanding what voters’ attitudes and preferences are, and what influences them, is a 

first step in thinking about the conditions under which reform is possible. 

In this paper, I present a first attempt of exploring the causes for success at the ballot for a 

criminal justice proposition. Historically, I find that the most punitive initiatives originated in the 

legislature and were timed to coincide with primary elections during the 1980s-1990s. Punitivity 

and turnout are not independent - historically, punitive propositions appeared more on the primary 

ballot, which is highly correlated with low-turnout rates. Moreover, the data shows that most of 

these punitive-on-the-primary measures are legislative driven, not voters’ initiatives. More 

broadly, I suggest that criminal justice success at the ballot is both a function of its punitiveness 

and of the turnout rate. The higher the turnout and more radical the proposition (either radically 

punitive or radically lenient) the lower the probability that it will have high success. I show 

evidence that suggests voters have a preference towards moderate punitivity and aversion towards 

excessive harshness. 

1. Research Question 

The urgency of improving our knowledge regarding how to politically bring about criminal 

justice reform is too self-evident to discuss in length in this short paper. Sufficient to say that the 
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US criminal justice apparatus and California’s in particular, are both worldwide negative outliers 

- in terms of the rate of incarceration, the sheer number of people under parole and probation 

surveillance, the use of death penalty, the use of long prison sentences and life without the 

possibility of parole, the prison conditions, the trust in police, and the welfare support for 

individuals previously incarcerated. In all of the above-mentioned aspects, the American and 

California penal systems are uniquely expensive, dehumanizing, harsh, and ineffective, compared 

with other similar democratic countries (Travis & Western, 2014). 

Yet, little is known about people’s political behavior in the context of criminal justice 

policy. Do voters have strong, stable preferences on criminal justice issues (Converse, 2006)? How 

much does partisanship or other extraneous factors play a role (Freeder et al., 2019)? A different 

question would also be how much does short term self-interest influence voting on criminal justice 

compared with longstanding symbolic attitudes (Sears et al., 1980)? 

The penal populism theory argues that most citizens share the same sentiment - always 

punitive (Zimring, 1996). Partly as a response to the public’s punitiveness, scholars argued that 

harsh penal policy aims at pleasing the public demand for “tough on crime.” (Pratt, 2007; Roberts 

et al., 2002; Simon, 2009). Is it true to assume that the public increasingly prefers more punitive 

laws (Enns, 2016a)? Two empirical questions are in order - first, what are the relevant 

counterfactuals - do we have evidence on punitive laws out-winning other reforms? Second, is it 

the public who demands punitive laws or is it the legislature who supplies only punitive 

legislation? 

At the core of this paper is the first question. To advance my inquiry into the conditions 

under which criminal justice policy reform is more likely to occur, I begin by comparing success 

at the ballot between criminal justice and other policy domains, then I compare success at the ballot 
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between harsh and lenient propositions. I find that criminal justice as a whole is remarkably 

successful at the ballot and that this success, generally, increases as a function of low turnout and 

moderate policy, combined. Because low turnout is directly related to primary elections, we find 

that punitive propositions are not randomly distributed - the legislature presumably sought to take 

advantage of low primary election turnout to boost the success of punitive legislative referendums 

between 1980 and 2000. 

Relatively lenient propositions are also more likely to succeed than to fail, and they succeed 

in general elections, with high turnout rates. Punitiveness, hence, is rejected as the sole explanation 

for success at the ballot. Notably, I find that the most successful propositions are a set of 

conservatively harsh ones (but not extreme), that were initiated by the legislature (rather than the 

voters) and put on the primary ballot. My findings call into question many prevalent assumptions, 

which will be discussed in the final section. 

2. Theoretical Background 

a. Mechanisms for Criminal Justice Representation 

Criminal justice policy in the U.S is linked to public opinion both directly and indirectly. 

Firstly, and outside the scope of this project, politicians and criminal justice actors may change 

their views and actions in retrospect as a result of voters’ punishment and turnover at the voting 

booth (Enns, 2016b; Manza & Cook, 2002), or prospectively through rational anticipation of a 

range of accepted policies (Canes-Wrone et al., 2014; Stimson, 2004). Secondly, voters in most 

U.S. states can vote in judicial elections for their courts (Brace & Boyea, 2008), and elect Chief 

prosecutors (Sklansky, 2018; Wright, 2009). Thirdly, and at the center of this current project, 

voters shape criminal justice policy directly through ballot propositions (Enns, 2016b; Simon, 

2009). As Gerber (Gerber, 1999) noted: “Direct legislation is policymaking at the ballot box.”  
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b. Public’ Punitive Preferences 

Criminologists used to claim that “support for get-tough policies is ‘mushy.’” (Cullen et 

al., 2000). Mostly because “public knowledge about actual criminal justice practices and policies 

is so limited” (Travis & Western, 2014). However, despite arguments of “the myth of the punitive 

public” (Matthews, 2005), and of “a new consensus of … rehabilitation, downsizing prisons, and 

other alternatives to incarceration” (Thielo et al., 2016), there is strong new evidence that “public 

opinion moves in response to crime rates and that both criminal justice policy and practice respond 

to opinion movements” thus “aggregate support for punitive policies moves gradually over time 

in response to changes in the crime rate.” (Pickett, 2019). 

Punitiveness turns up to be a challenging concept (Adriaenssen & Aertsen, 2015), as there 

is “no adequate measure of the public’s preferences for being tough on crime.” (Enns, 2016b). 

Indeed, conceptualizing, operationalizing, and measuring punitivity is still an ongoing scholarly 

effort. Ramirez (2013), defines the concept of punitive sentiment at the macro level as “the 

aggregate public support for criminal justice policies that punish offenders.” (Ramirez, 2013). 

Others conceptualized “punitive attitude” at the micro-level as “an individual person in a particular 

society’s need for punishment, personal beliefs, perceptions, values, emotions, etc. about 

punishment.” (Adriaenssen & Aertsen, 2015). 

But are politicians responsive to public opinion regarding criminal justice and punishment? 

This begs the question - who is leading whom (Lenz Gabriel, 2012)? Did rates of incarceration in 

the U.S. soar in the past decades (although crime rates were declining) because the public became 

increasingly punitive or was it the politicians? 

c. Mass Incarceration as a Political Phenomenon 
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Because of the difficulty in explaining shifts in criminal justice policy harshness levels, 

many have resorted to the metaphor of “the criminal justice pendulum.” It is an easy escape from 

the need to provide a parsimonious causal explanation. A metaphysical pendulum that shifts from 

one way to another and has a deterministic effect on criminal justice attitudes (Saris, 2018; Shichor, 

1992; Stith, 2007; Uhlmann, 2015), is an abstract representation of aggregated macro-level trends 

in the economy, politics, and society.  

Others, however, aimed at “breaking the pendulum” and took a different approach - they 

argued that attitudes are not created “mechanically” or passively, but in a very active way, through 

the work of a few “protagonists” (Goodman et al., 2017). Other scholars have similarly tried to 

provide a more sophisticated explanation of changes in penal policy. The theory of Penal Populism 

aims to provide an account of the causal connection between public opinion and political elites’ 

policymaking. It describes the penal policy-making process from the standpoint of policy-makers 

as irrational and occupied with pleasing the electorate (Jennings et al., 2017; Pratt, 2007; Roberts 

et al., 2002; Shammas, 2019). Pratt, recognizing that policy officials do not really know where the 

public support lays, ascribes this punitive pull to specific “extra-establishment individuals, groups 

and organizations which claim to speak on behalf of ‘the people’ in relation to the general 

development of penal policy.” (Pratt, 2007). Accordingly, Pratt’s claim is that criminal justice 

policy is subject to a form of political capture by punitive interest groups, and unless society 

succeeds in building barriers around policy-makers, punitiveness will prevail. In a sense, Pratt’s is 

the pessimistic earlier version of Goodman et al’s., agonistic perspective that credits the change in 

the penal system to a “struggle among actors with varying amounts and types of resources” 

(Goodman et al., 2015). 
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After decades of Criminologists dominating the research on punitiveness, there is a recent 

increase in interest from political scientists (V. M. Weaver et al., 2014). In 2016, Enns published 

a comprehensive study on the influence of public opinion on incarceration rates (Enns, 2016b). In 

an aim to understand the expansion of the US incarceration system, he concludes that “the public’s 

increasing punitiveness – and the criminal justice system’s responsiveness to this punitiveness – 

is critical to understanding mass incarceration in the United States.” Enns creates a single dynamic 

measure of public punitiveness based on a survey methodology. He utilizes a similar approach to 

Weaver’s (2007), who reported a measure of the public’s punitiveness from 1953 to 1980 based 

on 11 different survey questions (V. M. Weaver, 2007), and to Ramirez (2013) who aggregated 

survey answers to questions such as rehabilitation, the toughness of courts, three-strikes laws, and 

increasing the authority of law enforcement (Ramirez, 2013). Enns identifies thirty-three different 

survey questions which, as he suggests, measure punitive attitudes, and that have been asked 

repeatedly during the past sixty years.  

Similarly to Ramirez (2013), Enns finds that “the public became increasingly punitive 

during much of the 1960s, 1970s, 1980s, and 1990s and these punitive attitudes exerted a major 

influence on criminal justice policy and the incarceration rate.” His causal claim is that “news 

coverage of shifting crime rates is the primary determinant of the public’s changing criminal 

justice attitudes.”  He also finds a decline in punitiveness that begins in the mid-1990s (Enns, 

2016b). 

 What is missing? On the one hand, there is the individual’s psychology that seems to be 

more universal than local, and not particularly punitive (as criminologists argued for decades); on 

the other hand, there seems to be little doubt that a combination of changing public opinion, 

populist politicians and media, and direct democracy contributed to the incarceration atrocity of 
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modern US. Next, I suggest that direct legislation research might offer a bridge between 

Criminologists’ political agnostic findings and Political Scientists’ recent research into American 

criminal justice. 

3. Methodology and initial findings 

a. California Ballot Measures Comparison by Topics 

To gauge public opinion, research traditionally focuses on survey methodology. One of the 

possible shortcomings of survey research is that it is prone to measurement error (Ansolabehere et 

al., 2008; Broockman, 2016). Notwithstanding whether the survey data is correctly interpreted, 

even if the survey questions are correctly understood, answering a survey is mostly “non-political” 

in the sense that it is a “low-stakes” task with little real-world implications. Ballot measures, on 

the other hand, are “high-stakes” in the sense that the voter’s intention is to hopefully affect real-

world policy. Moreover, voting is anonymous, which might be beneficial for measuring public 

attitudes. Indeed, Matsusaka, one of the most prominent scholars empirically researching the 

initiative process, famously argued that votes on the ballot succeed at reflecting the voters’ genuine 

opinion, not the interests of wealthy or influential groups: “The initiative appears to promote the 

interests of the many rather than the few.” (Matsusaka, 2008). 

There is additional evidence that voting on ballot measures reflects genuine opinion (even 

if only at a point in time). In 1999 Gerber found that “it is a mistake to equate money with influence 

in the context of direct legislation. ... Big spending, however, does not necessarily imply big 

influence.” (Gerber, 1999). Moreover, in 1994 a study argued that “there is limited room for 

campaign to convert existing opinions … once voters learn enough to form opinions on issues, 

opinions appear to be relatively stable.” (Bowler & Donovan, 1994). Recent research also 
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indicates that ballot measures might lead to political mobilization, as voters are more inclined to 

vote when there is a measure that they care about on the ballot (LaCombe & Juelich, 2019).  

The proposed research begins by creating a database of all California ballot measures. 

Using the Statewide Ballot Measures Database1 I collected data on all ballot measures in California 

from 1911 to 2019. There are 1254 ballot measures overall. The database includes categorization 

of the measures by type (legislative referendum, initiative, popular referendum), election (general, 

primary, special), whether a measure passed or failed, the percentage yes votes for the measure, 

the year, a short summary, and the main relevant topics (e.g, tax, education, criminal justice, etc.).2 

Between 1911 and 2019, 376 initiatives qualified for the ballot,3 and 132 were approved 

(35.1% pass rate).4 Of those approved, 40 were constitutional amendments, 78 were statute 

revisions, and 14 were constitutional amendments and statutes.5 Between 1912 and 2019, 818 

 
1 Data for 1911 was incomplete so I manually added it according to Statement of the vote of California 
[available here: https://archive.org/stream/statementofvoteo1886cali#page/n257/mode/2up]. Data for 
years succeeding 1990 was also compared with the Statement of Votes available here: 
https://www.sos.ca.gov/elections/prior-elections/statewide-election-results/. 
For years preceding 1990, data was compared with Statement of Votes from here: 
https://catalog.hathitrust.org/Record/007709821. 
For calculating percent “yes” vote I verified NCSL’s data with the above sources [DB available here: 
http://www.ncsl.org/research/elections-and-campaigns/ballot-measures-database.aspx]. 
2 Because the number of measures differ widely between the 39 topics (observations: mean = 57.6, sd = 
55.5, p0 = 1, p25 = 20, p50 = 39, p75 = 75, p100 = 258), the research includes only a comparison of the 
topics with more than 20 (p25) observations, to exclude the low outliers. The rationale is that in order to 
learn about the voter’s attitude towards a general domain - in distinction from anecdotes - we need a 
sufficient amount of observations across time. 
3 Meaning, they went through the process of getting on the ballot, which includes fulfilling the signature 
requirements (The current initiative signature requirements according to the California Constitution, Article 
II, Section 8(b); Elections Code section 9035 are as follows: Initiative Statute: 623,212; Initiative 
Constitutional Amendment: 997,139) and paying the fee. See California Secretary of State, How to 
Qualify an Initiative [available at: https://www.sos.ca.gov/elections/ballot-measures/how-qualify-initiative/] 
4 California Secretary of State, History of California Initiatives - Initiative Totals by Title and Summary 
Year [available at: https://elections.cdn.sos.ca.gov//ballot-measures/pdf/initiative-totals-summary-year.pdf; 
https://www.sos.ca.gov/elections/ballot-measures/resources-and-historical-information/history-california-
initiatives/]. 
5 California Secretary of State, History of California Initiatives - Summary of Data [available at: 
https://elections.cdn.sos.ca.gov/ballot-measures/pdf/summary-data.pdf; 
https://www.sos.ca.gov/elections/ballot-measures/resources-and-historical-information/history-california-
initiatives/]. 
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legislative referendums were up for a public vote (more than twice the number of initiatives). 535 

have passed (65.4% pass rate).6 Less important for this paper are popular referendums. These are 

meant to repeal or uphold an existing law. They are very rare, with only 48 instances since 1911. 

Due to their infrequent and singular nature, they would not be further discussed here. 

Criminal justice is a broad domain of policy and law. For the purpose of my research 

question, I operationalize “criminal justice” in accordance with NCSL as laws that either (1) 

change the level of existing punishment (including criminalization or decriminalization), (2) affect 

defendants’, prisoners’, or victims’ rights, (3) have an effect over probation or parole, or (4) 

allocate public funds towards enforcement, or criminal justice infrastructure (for example, new 

prisons or rehabilitation programs). 

The first descriptive part shows the following initial conclusions: criminal justice ballot 

measures (N = 73) demonstrate a unique voting pattern: (1) Criminal justice propositions are 

highly likely to succeed (the third most successful domain, at 72.6% pass rate); (2) they are 

successful both when they are the result of initiatives (more successful than not; there is just one 

other issues domain that matches that) and legislative referendums (the second most successful in 

that category); (3) they were always successful (also, an unusual pattern, most topics demonstrate 

a change in level of success over time); (4) they have the third highest rate of propositions that 

earned more than 73% “yes” vote (16.4%) and lowest rate of propositions that failed with less than 

33% “yes” vote (4.1%). 

Figure1: Average Success (Pass/Fail) Across Topics 

 

 
6 Data is from the NCSL DB and available with the author. See also data aggregated from NCSL 
here:http://ippsr.msu.edu/public-policy/correlates-state-policy/ncsl-ballot-measures-correlates  

http://ippsr.msu.edu/public-policy/correlates-state-policy/ncsl-ballot-measures-correlates
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Figure 2: Average Success Rate Across Time/Topics  
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The question that arises is why are criminal justice ballot measures so successful? There 

are many possible explanations: It can be a function of their punitive nature, as would be expected 

from recent findings on the public’s preference for punitive policy (Enns, 2016a). If this theory is 

true, we should expect to find relative high levels of punitiveness overall, and a clear correlation 

between harshness and success. However, there might be other explanations, such as the framing 

of the propositions, interest groups mobilization, media and political elites endorsements, or some 

other unique attitude towards criminal justice policy reform, such as “change (in any direction) 

can only do good.” 

Figure 3: Landslide Success (> 73% Yes Vote) And Overwhelming Failure (<34% Yes 

Vote) Per Topic 

 

https://paperpile.com/c/IhYkkn/l22l
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b. Criminal Justice Propositions 

To examine the hypothesis of “punitive measures lead to success at the ballot” the first step 

would be to code for punitiveness. Here, I compliment the propositions’ “metadata” from NCSL, 

with the full text of the Voter Information Pamphlets for all California elections.7 I coded the 

propositions according to the following measures: whether it increases (decreases) punishments, 

strengthens (weakens) defendants (victims) procedural rights, whether it criminalizes 

(decriminalizes) behavior, whether it allocates funds towards the criminal justice system’s 

enforcement (rehabilitation) capacities, and whether it increases administrative authority. 

Additionally, I coded for whether the incumbent governor was signed as one of the supporters 

under the “arguments in favor” section. I also added data about the rates of registered democrats, 

republicans, and “other,” as well as the turnout rate for registered voters and eligible to vote. 

This initial attempt at coding for “punitiveness” raises two challenges regarding the 

measurement of punitivism. Measuring the “level of punitivity” of a specific ballot measure can 

be done either objectively or subjectively, and either as a relative measure or an absolute one. 

Objectively, a measure can be classified as “punitive” if it calls for an increase in one of the above-

mentioned variables in a harsh direction. However, authors might frame some of the reforms in a 

way that may make them seem more (less) punitive, even if they are not necessarily so. 

Subjectively, a ballot measure can be classified as “punitive” through either a real-time survey 

method that takes place close to the time of the election, or in retrospect by administering potential 

voters with a survey that includes information about past ballot measures (this also opens the door 

toward an experimental approach that seeks to uncover what do voters consider as punitive and 

what drives them towards support/opposition). The second challenge would be whether criminal 

 
7 https://repository.uchastings.edu/ca_ballot_pamphlets/ 

https://repository.uchastings.edu/ca_ballot_pamphlets/
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justice ballot measures can be put on a continuous scale of punitiveness (with some categorized as 

extremely punitive, others as mildly punitive, etc.), or on a categorical scale of punitive vs vs. 

lenient (and possibly “other”).  

Despite the imperfection of the objective measure, I will follow it here, for the purpose of 

gaining an initial sense of harshness’ effect on success. Future studies would improve on that. In 

addition, I use two methods for dividing the measures into groups according to their “punitive 

tendency.” First, I create a factor variable with three levels: straightforward lenient (if a proposition 

was only coded as affecting policy in a lenient direction, N=15), straightforward harsh (if a 

proposition was only coded as affecting policy in a harsh direction, N=51), and “murky” (if a 

proposition was coded as affecting policy in both ways, N=5). This grouping is useful for gaining 

a high-level effect measure. Secondly, for improved granularity, I create a continuous variable that 

scores each individual proposition according to “relative punitiveness” by summing up the 

proposition’s individual score on each punitive measure. Thus, if a proposition increases 

punishment, criminalizes behavior, and raises funds for penal purposes it will get a score of 3, 

while a proposition that only increases punishment gets a score of 1. 

The initial findings suggest that we cannot accept the punitive public hypothesis. Looking 

at the absolute scale, there are 15 propositions (21%) which are categorized as “straightforward 

lenient” with an average %yes of 56.6% and median 57.13% and an overall pass rate of 73%. 13% 

of these propositions even passed in a landslide, gaining more than 70% yes votes.  
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When using the continuous, relative scale, we notice a similar trend -  except for the one 

“extremely lenient” proposition (the lowest punitive score) which failed, we see that other lenient 

propositions (15 propositions that received -3 or -6 on the relative punitive scale) are quite 

successful. 

The next finding concerns the turnout rate. Overall, lenient propositions are correlated with 

a higher turnout rate than harsh propositions. The correlation between the punitive categories (0 = 

“non-punitive”, 50 = “ambiguous” 100 = “punitive”) and the turnout rate is -0.33. Using the 

continuous scale, we see a similar correlation of -0.3. Plotting turnout as a function of relative 

punitiveness reveals the reason for this finding: there is a sub-group of legislative referendums on 

the primary ballot that tend to be both more punitive and have a much lower turnout rate. 

Figure 4: Turnout and Punitiveness Correlations: 
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The correlation between turnout and %yes is also high. When it comes to criminal justice 

propositions, turnout is correlated with %yes at a rate of -0.41. 

Figure 5: Percent and Turnout correlation 

 

Table 3 presents summary statistics grouped by election and type. Indeed, legislative 

referendums on the primary ballot are the most successful (about 70% yes vote, 94% pass rate), 

very punitive (94%, only 1 lenient proposition), yet are passed by relatively few voters (about 48% 

turnout).  
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To summarize so far - we know that turnout rates are much lower on the primary ballot 

(average 47.91%, median 48.41%) than the general ballot (71.28% and 72.81%, respectively). We 

also know that propositions on the primary tend to be more punitive (all but one are categorized 

as increasing punitiveness, compared with 73% of the general election propositions). Moreover, 

only 5% of propositions on the primary ballot include a lenient component while 37% of 

propositions on the general ballot include a lenient component. Finally, the primary ballot consists 

of 17 Legislative referendums and only 3 initiatives; the general ballot consists of 16 legislative 

referendums and a whopping 35 initiatives. We notice a tight connection between the legislature, 

punitive measures, and the primary ballot. Additionally, it is worth noting that the governor was 

one of the signed writers of arguments in favor of only 1 lenient proposition, compared with 16 

distinctly punitive measures that received the governor’s signature on the official arguments in 

favor. 

Plotting the propositions’ success and turnout as a function of punitiveness demonstrates 

the findings well: punitive propositions (to the left of the X-axis) are characterized by relatively 

low turnout (red line) and low success (green line). Lenient propositions (to the right of the X-

axis) are characterized by high turnout and low relative success. However, the most successful are 

the propositions that are mildly punitive, and they are characterized by low turnout accordingly. 

Plotting the propositions’ success and turnout as a function of time, with an additional 

comparison to punitive level, reveals again a similar trend: before 1982 (the first vertical dotted 

line), there was a mixture of propositions (mostly initiatives) on the general ballot with a varying 

degree of punitivity that were characterized by high turnout and relatively low success. However, 

between 1982 and 2000 (the second vertical dotted line) there was a burst of punitive legislative 

referendums on the primary ballot which were overwhelmingly successful. After 2000, we noticed 
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a mixture of conservatively punitive measures, mostly on the general election ballot with high 

turnout and relatively lower success. 

Figure 6: Turnout and %yes vote by propositions’ categorical punitivity 
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Figure 7: Turnout and %yes vote by propositions’ time (with propositions relative punitivity 

around y=0) 

These two plots together demonstrate the three-way connection between the punitive nature 

of the proposition, the relative success, and the turnout rate. It seems that criminal justice success 

at the ballot is a function of punitive measures and low turnout, combined. The public at large, it 

seems, is not so straightforwardly punitive after all. 
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Table 4 presents the individual effects of each puntivity measure on %yes at the ballot. 

Column 3 is the parsimonious model, using only the puntivity measures. Column 2 adds fixed 

effects of the type of election, the type of the measure, and year. Column 1 adds turnout.  

Table 4 

 

 

 

 

 

 

 

 

 

 

 

 

Diving deeper into the regression analysis allows us to tease apart the various compositions 

of “punitiveness” and their corresponding importance for our model. Almost all of the variables 
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seem to be highly influential, even after including year, election, and type fixed effects. First, the 

“bread and butter” of punitiveness - increasing punishment and taking away protective rights - 

seem to have only a small negative effect, holding everything else constant. I interpret these results 

to suggest that just making a proposition punitive does not affect the proposition's success very 

much. Voters as a whole do not “care” very much about increasing punishment or eroding 

protection of protective rights. 

However, we see that decreasing punishment lowers the predicted success of a measure 

substantively. Similarly, enhancing the protection of rights seems to be detrimental to the success 

of a measure much more than doing the opposite. There are also major effects (more than 10 

percentage points change in %yes vote) to the increase in administrative authority, bond measures 

(although for rehabilitation purposes the effect is smaller), and propositions that seek to criminalize 

and decriminalize. 

Lastly, I group propositions by punitive indices: ranging from -3 as the most lenient, 0 

which includes both lenient and punitive aspects equally, and 4 which is the most punitive. This 

allows an analysis of non-linear relationships, according to the Two-lines Test.8 It confirms that 

when controlling for primary/general election there is some sign that moderately punitive policies 

succeed more: 

Figure 8: % yes vote by punitive indices 

 
8 Uri Simonsohn, Two-lines: The First Valid Test of U-Shaped Relationships. See: 
https://datacolada.org/62  

https://datacolada.org/62
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4. Discussion 

I began by asking - why do voters support (oppose) criminal justice reform? I then 

suggested that California’s tradition of direct legislation can provide answers, because it can be a 

measure of public opinion on specific issues and policies, and because it provides many 

opportunities to compare support for opposing policies. Moreover, both initiatives and legislative 

referendums were highly consequential in shaping California’s criminal justice policy. As a policy 

domain, criminal justice turned out to be outstandingly successful at the ballot; hence the following 

question, which is the center of this paper, is what affects criminal justice success at the ballot? 

Moreover, what can be learned from the ballot about voters’ preferences regarding criminal justice 

reform?  
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My findings suggest that it is wrong to conclude that the voting public is uniform in opinion 

(regardless of what that opinion might be). Even though criminal justice propositions as a whole 

are successful, we know that the more voters turn out to vote, the less successful the propositions 

are (a negative 0.41 correlation between turnout and %yes, Figure 5). Thus, insofar as there is 

some form of consensus regarding criminal justice preferences, it is more likely to be found within 

the minority of voters that vote on the primary ballot. When it comes to general election voting, 

with an average turnout rate of 71.28%, the voters are more divided with an average yes vote of 

just 56.05% (and a pass rate of 67%). However, when only the “primaries’ voters” cast their vote 

(47.9% average turnout rate), they are much more uniform in their opinion - 68.1% yes vote on 

average, and 95% pass rate. This suggests a possible  “issue public” (Bishin, 2009; Converse, 

2006), but who, and what are the crystallized views of this set of people?  

Substantially, the public also seems not to be one-dimensionally punitive. Firstly, because 

unequivocally lenient measures comprise more than 20% of total measures, and their pass rate is 

above 70%. For comparison, punitive measures pass at a rate of 80%. Secondly, because the 

average turnout rate for a lenient measure is 72.29% while for a punitive one it is 61.65%. Thus, 

if indeed the public was punitive, we would expect either that lenient measures would be much 

less successful (or, non-existent, given the overall outstanding success at the ballot for all 

measures). Alternatively, the punitive public hypothesis would predict that insofar as there are 

successful lenient measures on the ballot, they would be correlated with lower turnout, not higher. 

In addition, the regressions’ results suggest that the public might not be in favor of 

punitiveness, but less inclined to support leniency, dramatic changes (de/criminalize), and 

spending money. If voters are not punitive, then perhaps criminal justice success is the result of 

https://paperpile.com/c/IhYkkn/T0qc+P0wB
https://paperpile.com/c/IhYkkn/T0qc+P0wB
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voters having weak attitudes and generally agreeing to support change as long as it does not require 

significant diversion from the policy norm? 

Nonetheless, Enns’s (2016) argument is more complex - he argues that the turn to harshness 

is the result of political elites responding to increased public punitiveness, over time (1960-mid 

1990). His theory thus somewhat succeeds at predicting my result - we notice an increase in 

legislature driven punitive referendums during the 1980s and 1990s, which might be a result of an 

increase in punitive demand by the public. These measures are, in fact, very successful. However, 

my results point to a puzzle - why would the legislature choose to put these presumably popular 

propositions on the primary ballot, when low turnout is expected, and not on the main general 

ballot? Moreover, if in fact the public became more punitive, why is there not a corresponding 

spike in citizen-sponsored punitive initiatives? Both findings put into question the increased public 

punitiveness and corresponding policy change theory. In fact, they point at a different direction - 

a spike in political elites’ punitiveness. 

Out of the 17 times when the Governor officially signed the “in favor” arguments, 8 were 

primary legislative referendums from the 1982-2000 period. The first to do so was Jerry Brown, 

writing in favor of the “New Prison Construction Bond Act of 1981.” The turnout was 52.73% of 

registered voters, and the proposition, which was the first in a series of prison construction bond 

measures, passed with 56.1% yes vote. This was also a gubernatorial election year, Brown did not 

run for reelection, and the Democratic candidate lost. In 1984, then-Governor George Deukmejian 

wrote in favor of 2 additional prison/jail construction bond measures that were on the primary 

ballot. Both passed with a 58.8% and 57.8% yes vote and 48.6% turnout rate. Governor 

Deukmejian repeated that in 1986, 1988, and 1990 general elections, and 1990 primaries - all but 

one supporting prison construction bond measures. The first time one of these punitive 

https://paperpile.com/c/IhYkkn/l22l
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propositions failed was the 1990 general election - just a few months after the “New Prison 

Construction Bond Act Of 1990” received 56% yes vote on the 1990 primary ballot with a mere 

41.49% turnout rate, the “New Prison Construction Bond Act of 1990-B” was on the general 

elections ballot, and with a turnout of 58.61% failed by receiving only 40.4% yes votes. On the 

same general election ballot, another prison construction bond measure failed, and no other prison 

construction bond measure passed since. 

Anzia’s (2011, 2012, 2013) theory of election timing, succinctly argues that low turnout 

elections benefit parties with strong organization and fewer supporters. Low turnout allows for 

increased effectiveness of interest groups' influence over election results - the more organized the 

group, the fewer voters it needs to get to the ballot to gain significant political achievements. From 

the perspective of criminal justice, this raises the concern that for a 20-year span, pro-punishment 

interest groups were able to by-pass the initiative process (which requires more resources to get 

on the ballot) and influence the legislature, and California’s penal institutions, through the primary 

ballot. The immediate suspect is California’s Prison Guard Union (Kowal, 2011; Myers, 2018). 

However, Whether the prison guards’ union and the legislature had an Interest convergence period 

is beyond the scope of this paper. 

It also does not contribute to the questions of interest - what affects criminal justice success 

at the ballot and what can be learned from the ballot about voters’ preferences regarding criminal 

justice reform? The immediate answers, so far, seem to have a nature of “elimination” - success 

does not seem to be a product of preference consensus nor the result of clear inclination towards 

punitivity.  

In terms of learning about public opinion, there are a few challenges surrounding the 

question of “who votes?” Although each proposition is either passed or failed as a result of many 

https://paperpile.com/c/IhYkkn/y5bT+B5Zc+WLbu
https://paperpile.com/c/IhYkkn/GFQX+33tD
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millions of votes, we must consider the possibility of selection bias due to voting eligibility laws, 

voter disenfranchising in California, and specific groups of people that are less represented at the 

ballot. Currently, there are about 48,000 Californians on parole for felony convictions who are 

unable to cast a ballot. Additionally, there are about 130,00 prisoners who cannot vote. Weaver 

and Lerman argued that the “carceral state” creates a class of citizens that actively avoid political 

participation (Lerman & Weaver, 2014). Furthermore, recent research by Weaver et al. argued that 

individuals who experience encounters with criminal justice possess nuanced and important 

knowledge, and that “their knowledge is attained through involuntary encounters with the state 

rather than through civics education; and that this knowledge, rather than functioning to improve 

preferences to be communicated to an elected official, serves to help individuals distance 

themselves from the antidemocratic face of the state.” (Weaver et al., 2019). Hence, perhaps the 

uniqueness of criminal justice on the ballot is not the result of public opinion but of voters’ identity. 

 Future research would incorporate data on the changing demographic of California’s voting 

population. Importantly, we should note that the voters’ demography changed during the past 110 

years of ballot measures. Future research would also add data on the endorsements each 

proposition received in news media and variables both on the saliency of a proposition in the media 

and on the identity of the endorsers. The goal would be to create a measure that captures the effect 

of different political elites on success, to test whether the public has strong attitudes or if they are 

being led (Lenz, 2012). Moreover, data on crime rates and voters' perception of crime rate trends 

through time would be incorporated to test whether changes in those measures might explain 

success at the ballot. An experimental design would also be beneficial in promoting the next line 

of inquiry - to test whether intrinsic or extrinsic incentives are more influential on voters’ support 

for criminal justice reform -  do voters have moralized attitudes (Ryan, 2017)? Are they rational 

https://paperpile.com/c/IhYkkn/pcyF
https://paperpile.com/c/IhYkkn/l6XS
https://paperpile.com/c/IhYkkn/uNU3
https://paperpile.com/c/IhYkkn/5io4
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when choosing to support reform or performing directional reasoning, and how would framing 

influence their support (Druckman & McGrath, 2019; Page & Shapiro, 1992)? 

5. Conclusion (and an exercise in prediction) 

 The findings presented here point to a rather anticlimactic yet surprising conclusion - voters 

dislike big changes and spending money. The highest success, according to Table 2 is in the middle 

- for propositions that are either moderately lenient (-3 or -6 on the relative scale) or moderately 

harsh (3, 6, 9 on the relative scale). Using fixed effects for year and turnout, Table 4 shows us that 

the biggest effects (more than 10 percentage points on the percent yes vote) are of variables that 

point towards some form of a “change of course” for criminal justice, instead of keeping on track. 

Future research would try to unpack whether this is true. 

 This paper was also aimed at suggesting a blueprint for criminal justice reform through 

direct legislation. Firstly, the findings suggest that reform on the ballot is more likely to pass if 

voters’ perception of the measure is that it is “conservative reform,” not radical. Saving money 

might not hurt as well (Aviram, 2015). Secondly, using the prediction model (removing year and 

turnout fixed effects) I will describe here the most probable to succeed lenient criminal justice 

propositions. I created a set of imaginary propositions - all include a component of decreasing 

punishment, either by itself or in combination with any of the possible combinations of the other 

lenient variables. Because in 2012 Senate Bill 202 took away the option to place voters’ initiatives 

on the primary ballot, I only created propositions that are either Initiatives on the General ballot or 

legislative referendums (either on the general or primary ballot).  

https://paperpile.com/c/IhYkkn/QVyh+qa27
https://paperpile.com/c/IhYkkn/Bl5b
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Table 5: 

The model suggests that reformers’ best bet would be to get the legislature to put on the 

primary ballot a proposition that only lowers punishment - meaning, that does not require any 

significant changes to the criminal policy in terms of rights, funding, or decriminalization. The 

second best would be the same type, but in the general election, and the third-best would be the 

primary again, which allows for a more robust reform (additional protection of rights). Going on 

the general ballot with an initiative seems to be the least likely to succeed. As going on the ballot 

with an initiative seems to be reformers’ only practical option at the moment - the ballot might be 

a challenging place to promote a better criminal justice system. 
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